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1. Introduction
1.1. Context 

Zimbabwe is currently in the process of drafting a new constitution. The struggle to develop a new constitution for the country has been on-going one, going as far back as the late 1990s when both government and civics engaged in parallel processes aimed at developing a new constitution to replace the existing independence Lancaster House Constitution. The current constitution making initiative is underpinned by Article 6 of the Global Political Agreement which affirms the ‘fundamental right and duty of the Zimbabwean people to make a constitution by themselves and for themselves’.  Article 6 bestows the Select Committee of Parliament (COPAC), composed of representatives of Zimbabwean political parties in Parliament, with the duty to lead this constitution making process.  The same article also obligates COPAC to ensure that the process is transparent, inclusive and people-centred by conducting extensive public consultation with the cross section of Zimbabweans.
As part of a broad attempt to enrich the current constitution making process, COPAC has extended its consultations to other societies which have gone through similar experiences of constitution-making processes that include fellow African countries like South Africa, Kenya and Ghana.  Against this backdrop, the three Co-Chairs of COPAC in 2010 attended a constitution-making consultative meeting in Nairobi, Kenya. The consultative meeting, organised by the Africa Regional Programme (ARP) of the Netherlands Institute for Multiparty Democracy (NIMD, was attended by key representatives from the Kenya Committee of Experts (CoE), Kenyan political parties and the Ghanaian Constitutional Reform Committee (CRC).
As the constitutional reform process in Zimbabwe reached a new phase after the public outreach phase was finalised in October 2010 and in anticipation of the beginning of drafting the new constitution, the three COPAC Co-Chairs requested NIMD and its Zimbabwean partner (Zimbabwe Institute ZI) to help organize a meeting of the Kenyan and Ghanaian delegations to Zimbabwe to share their experiences on the drafting of their constitution and the final phases of their respective constitutional reform processes. The idea was to allow the Zimbabwean constitution making process to benefit from lessons from the Kenyan and Ghanaian experiences. Considering the importance of participation of civil society in Zimbabwe’s reform process, the exchange visit also benefited from the involvement of civil society organisations whose participation in the workshop was facilitated by the Zimbabwe-Europe Partnership for Democracy (ZEPAD). 

1.2. The Organisation of the Workshop
This report is based on a summary of key points noted from the discussions of the two-day Multi-stakeholders’ Regional Exchange Workshop on Constitutional Reforms, held in Harare, Zimbabwe, from 4-5 July 2011.
The workshop was jointly organized by the Zimbabwe Institute, the Constitution Select Committee (COPAC) and ZEPAD (Zimbabwe-Europe Partnership for Democracy), while the Africa Regional Programme (ARP) of the Netherlands Institute for Multiparty Democracy and the European Partnership for Democracy (EPD), provided the resources support for the convening of the workshop.

The workshop was attended by members of COPAC, representatives of Zimbabwean civil society organizations and constitution making experts from Ghana and Kenya and the NIMD’s Africa Regional Programme Coordinator. The first day of the workshop was an open one, attended by all invited participants, while the second day was closed and attended by members of COPAC and the visiting delegation, only. It focused on an intensive discussion of the key problematic issues around constitution making.
1.3. Composition of Visiting Delegation

The visiting Kenyan delegates included: Hon. Justine Muturi, the Chair of CMD-Kenya (former member of parliament) who was very much involved in the referendum campaign and was in the Green Katiba National Referendum Committee; Hon. Millie Odhiambo, Member of Parliament and a member of the Parliamentary Constitutional Implementation Oversight Committee [PCIOC]); Otiende Amolo, lawyer (one of the members of the Committee of Experts that worked on the Kenyan constitution); Peter Kariuki, lawyer, [civil society background], chair of the Technical Sub-Committee; and Carey F. Onyango (CF), CMD-K Secretariat.
The Ghana delegation, on the other hand, comprised: Professor Kwamina Ahwoi- a Professor of Law at the Ghana Institute of Management and Public Administration and a member of the team of experts that produced Ghana’s 1992 Constitution that is currently under review; Mr. Gabriel Pwamang- a Legal Practitioner and a member of the National Constitution Review Commission, the body that is currently reviewing the Constitution; Ms. Gloria Ofori Boadu- a lawyer, women’s rights activist and Executive Director of Women's Assistance and Business Association (WABA), who has participated extensively in the current Constitution Review Process; and Professor A.K.P Kludze- a Constitution law expert who is current Coordinator of the IEA Constitution Review Project.
Also in attendance was Dr. Augustine Magolwondo (from the Centre for Multiparty Democracy (CMD), Malawi) and the Africa Regional Programme Coordinator for NIMD. 

1.4. Objectives of Exchange 

The objectives of the workshop were:

1. To learn lessons from the Kenyan & Ghanaian constitution making processes
2. To discuss the impact of issues such as resourcing the constitutional process, the inclusivity of such a process, stakeholder participation/consultation and the independence of the process
3. Develop strategies in managing the draft constitution, before, during and after the referendum
2. Introductory and Welcome Remarks

In his introductory remarks, the Minister of Constitutional and Parliamentary Affairs, Honourable Minister Eric Matinenga, emphasized that:

· Zimbabwe’s constitution making process stands to benefit a lot from drawing lessons from Ghana and Kenya who have already gone through processes of making their own constitutions and have learnt lessons from their experiences

· The respective countries’ historical similarities, centring around the experience of British colonial rule and inheriting British colonial institutions of governance that included British-styled constitutions which have been abused in the postcolonial state to perpetuate authoritarianism, makes Ghana, Kenya and Zimbabwe the ideal countries to share lessons on constitution making  

· Because of their shared legacy of inherited, authoritarian constitutions, Zimbabwe, Kenya, Ghana and many other African countries need to create spaces for their people’s full participation in the constitution making process in an inclusive and transparent manner.
· Zimbabwe continues to be divided over governance issues, and there is an imperative need for consensus building and national ownership around the constitution making process.
· A constitution is an important contract between the government and citizens on the best way to be governed, and Zimbabweans need to make a constitution which seeks to strengthen democratic institutions rather than one that seeks to consolidate individual rule and individuals’ narrow, personal interests.
The Minister further pointed out that among the various issues which Zimbabweans will seek to share ideas about, through this exchange programme and many other platforms of discussion with our colleagues from other parts of the continent, are:    

· The standards to adhere in order to produce a good constitution
· How to ensure inclusivity and transparency
· Ways to build a culture of constitutionalism in order to ensure effective implementation of a new constitution

3. An Appraisal on the Constitution Making Process in Zimbabwe

Reviewing the events and processes in the constitution making process, the two Co-Chairs of COPAC– Honourable Munyaradzi Paul Mangwana and Honourable Edward Mkhosi, briefed participants on the Committee’s milestones as well as problems and challenges which are outlined below. 

3.1. Key Points

· First milestone covered by COPAC, according to the co-chairs, is the 1st Stakeholder Conference of 2009 which was convened to build consensus amongst the various Zimbabwean stakeholders on the best way to go about the constitution making process. The conference was attended by 4,000 delegates, 70% of them from civil society. It resulted in the setting up of 17 thematic committees responsible for designing the talking points for the public consultation programme. 
· The second milestone is the Outreach programme- aimed at getting people’s input on the new constitution. The idea behind the Public Outreach programme is was to ensure that the Parliament-led constitution making process is was inclusive and people-driven.
· To ensure transparency and inclusivity, CSO representatives were included in the 1 300 outreach teams which included both parliamentarians and political party nominees. The leadership of the outreach teams (consisting of 10 people per team) was co-shared among the three political parties in parliament, while civil society representatives formed the core of rapporteurs.
· Civil society representatives who participated in the Thematic Committees and public outreach programmes were nominated to COPAC by political parties to deal with the issues of perceived political bias and polarisation within the Zimbabwean civic movement.    

· To allow for broader public participation, the outreach material (talking points, outreach manual and information on dates of meetings and venues) were made available to all the country’s 10 provinces, in vernacular languages.
· For purposes of transparency, record and posterity, all the proceedings of the public consultation meetings were audio and video recorded.  The 3 team leaders from the parties would all co-sign their written notes from the meetings.  As a result of this thorough and transparent process, there is no dispute so far about what people said.
· The COPAC outreach created space and opportunities for a significant number of Zimbabweans to participate in the writing of their constitution.  A total of 4, 860 meetings were held countrywide in the five months of the outreach programme, and about 1.2 million people attended the meetings. Women constituted the majority of the participants. Youths comprised 19% of the participants.
· The drafting teams will not restrict themselves to public views from the outreach consultations only. They will be considering 5 sets of data that include written submissions from Zimbabweans in the diaspora, institutions, public interest groups like those representing the interests of women, children and people with disability.
· The third milestone in Zimbabwe’s constitution making process is data uploading and analysis. Data uploading was completed in June 2011.  The next stage is data analysis, followed by drafting.  While the parties had initially disagreed on the methodology to be used for data analysis, they have now finally agreed to use both quantitative and qualitative approaches.
· The parties have also agreed that drafting will be done by 3 independent drafters, supported by a group of 15 lawyers nominated by the 3 parties spearheading the COPAC process (5 nominees from each party).
· Once the initial draft has been completed, the draft will be taken to the 2nd Stakeholders Conference for adoption. From there, the draft constitution will be debated in Parliament before it is subjected to a referendum.    

3.2. Problems and Challenges

The co-chairs noted the following main problems and challenges:

· Political bickering between the political parties involved in the GPA government, which has often delayed the progress of COPAC’s planned activities. For instance, the disagreement among the parties on the methodology for the public consultation process and on how to interpret data from the outreach has delayed the programme.

· Polarization within Zimbabwean society which has made it difficult to build consensus among key stakeholders on the whole constitution making process. A number of civics, for instance, have been opposed to the COPAC process and have often sought to derail the process.

· Shortage of project funds which has caused delays in the completion of fundamental milestones/phases like the public outreach process.

Despite the above challenges, the co-chairs noted that the ongoing constitution making process has progressed steadily. The process has become one of the few platforms through which the deeply polarised members of Zimbabwean society, including political parties, parliamentarians and civics, have begun to effectively work together on key national issues.

3.3. Civil Society Perspectives on the Constitution

The second part of the session focused on civil society perspectives on the constitution.  The session started with a presentation by Mr. Cephas Zinhumwe, the Chief Executive Officer of NANGO- National Association of Non-Governmental Organisations, and then proceeded into the plenary where participants discussed the points raised in the morning session.

The critical point noted by Mr Zinhumwe was that despite the current disagreements around the constitution making process, a significantly high number of Zimbabweans was not happy with the current Lancaster House Constitution and strongly desired a new constitution.  The strong desire for a new constitution was clearly demonstrated by the various previous attempts since 1998 by the people to craft a new constitution.

He further noted that the major bone of contention between the civics and the government over the current constitution making process is on the process itself. Civics have been pushing for a more ‘people-driven’ process and feel that the COPAC initiative is driven from the top (government) rather than from the bottom (citizens).
As a result of these differences, Zimbabwean civic organisations have been divided over how to participate in the current process.  Some civic organisations have boycotted the ongoing COPAC-led constitution making process, and urged Zimbabweans to shun the process. The other civic organisations, on the other hand, have sought to have civic voices felt in the process by participating in the process through the secondment of civic representatives to COPAC, constitution awareness programmes and civic monitoring programmes. 

3.4. Civil Society Concerns about the Constitution 

The presentation by Zinhumwe and the plenary discussion highlighted the following as the major issues of concern by civics around the current constitution making process: 
· The limited role of civics in the process, especially in the design of thematic topics for public consultation and the drafting of the final constitution.

· The autonomy of civics participating in COPAC, given that civic representatives in the thematic committees and outreach teams have to come through political party nomination.

· Restrictions on space for civics to adequately monitor the process for transparency and accountability.

· Inclusivity of COPAC processes and activities, especially with regards to the inclusion of historically marginalised groups such as ethnic minorities, women, children and the disabled. 

· The limited time assigned to processes and activities in the COPAC timeframe, which is likely to compromise the quality of the final constitution.

· Possibility of manipulation of data from the people by the political parties, given the exclusion of civics from the drafting process and the lack of clarity on the methodology used to interpret views/data from the public consultations.

· Limited civic education around the constitution, which has weakened public debate around the issue and will affect people’s capacity to make informed decisions during the referendum.    

Despite the above reservations, Zimbabwean civics who have been participating in the constitution making programme feel that the process has helped to build positive relationships between government and civics and it is the basis for future positive relationships and consensus building.

4. Comparative Lessons from the Kenyan and Ghanaian Constitution Making Processes
4.1. The Case of Kenya

The key points about Kenya’s experience were noted from the collective issues raised by the visiting Kenyan delegates, Hon. Justine Muturi, Hon. Millie Odhiambo; Otiende Amolo; Peter Kariuki and Carey F. Onyango, in the two days of discussion and presentations. The other points were also noted from the presentation made by Justice Rita Makarau, a judge in Zimbabwe’s Supreme Court Zimbabwe and discussant for the Kenyan session, whose brief presentation focused on identifying some of the key lessons Zimbabwe could learn from the Kenyan experience. 

The following key points were made in the two days of presentations and discussion:

· The Kenyan constitution making process was a long protracted process dictated by political expediency that spanned over 20 years.

· The delay in concluding the process was mainly caused by the ever changing positions of the key political parties over the issue of the constitution. Because the issue of a new constitution was more of a political issue than a governance one, political parties always prevaricated on the issue and made a decision to support or oppose it on the basis of whether it pushed their political agenda and ambitions or not.

· Kenya was only able to come up with a new constitution after the investment of a lot of efforts in consensus building and once the key political parties had agreed on the objectives of the new constitution and on a framework for deadlock breaking.

· The agreed objectives for a new constitution were the need for: (a) an autochthonous constitution, following years of reliance on an adopted colonial constitution, and (b) a constitution that gives power and protection to ordinary Kenyans rather than the rich and powerful.

· Kenya was able to make substantial progress on the writing of its constitution once it had developed clarity on the whole notion of people-driven constitution.  After encountering massive problems in trying to write a constitution through the involvement of the people/masses (the Bomas conference), Kenyans learnt that while it is important to solicit public views on issues to be included in a constitution, there is always need for clarity on whether the people or the elected representatives have the ultimate call on the constitution.

· The Kenyan process progressed successfully once it was decided that the elected representatives would drive the process, but would have to get public buy-in through regular public consultation.

· The Select Committee (made up of elected representatives) could only successfully drive the constitution making process because they sought to get the population’s buy-in through extensive consultation with various stakeholders, especially civic organisations which work closely with the people. The role of civil society in Kenya’s constitution was quite enhanced through extensive and continued consultation and involvement of civics in the whole process, especially around civic education about the draft.

· Public ownership of the constitution was also ensured through alliances with the media for publicity, which provided the Select Committee with the required space to explain the draft to the people until they understood it.  

· The politicians driving the political process of writing the Kenyan constitution (Parliament Select Committee) could not have succeeded without the technical advice and support of the Committee of Experts who were selected on the basis of their technical expertise rather than political affiliation.

· The potential for conflict and overlapping of roles between the Select Committee of Experts was avoided through a clear outline of the mandate of the respect bodies. The Committee of Experts had the power to recommend changes but not to effect any actual changes, while the Select Committee was responsible for the political negotiations around constitutional issues.

· Drafting was done by 3 key experts, taking instructions from the Committee of Experts.  A limited number of people sat with drafters to avoid confusion.

· Foreign drafters, selected from a pool forwarded by the AU and interviewed by the Select Committee, were also brought in to assist the drafters. The foreign drafters were brought in for two main purposes: (a) to broaden the drafting expertise of the team and (b) to help mediate in cases of stalemate among Kenyan drafters. However, foreign drafters were brought in for a limited period and were supposed to offer technical advice on drafting, without influencing the final content.  

· The Kenyan process was successful because the Constitution Roadmap had clear timelines and clarity on the roles and responsibilities of the different players in the constitution making process. There were clear timelines for completion of processes and activities, including reviewing the draft.

· The constitution making exercise was successful because the political leaders continuously consulted over the process during its entire duration and developed pragmatic deadlock breaking mechanisms. Such mechanisms included agreements to reach decisions on contentious issues through consensus rather than voting. The parties also signed a code of conduct which entailed an agreement to settle all differences in the committee rather than outside, i.e. in the public forum, courts or negotiating forums of parties.
· The production of a new constitution also experienced delays due to funding problems, and most of the funding for the programme ended up coming from the UNDP rather than the Kenyan government. However, to ensure that the process remained entirely in the control of Kenyans, donors were told in writing that they will not be allowed to influence the content.

· The responsibility of ensuring/following up on the implementation of the provisions of the new constitution was vested in the Constitution Implementation Oversight Committee. The only problem was that the people who were appointed to the implementation committee were not the same members on the committee of experts and therefore had no institutional knowledge on some of the problems and challenges of implementing some of the contentious provisions.   

4.1.1. Key Lessons

The key lessons from Kenya’s experience are: 

· Importance of consulting the people so that the process is identifiable with the people rather than the political leaders who manage the process- the Select Committee (COPAC)

· Need for parties involved to agree on: (a) the identity/objectives of the constitution that is being drafted (the kind of constitution being crafted-  power sharing constitution, a peace constitution, long term governance constitution, etc) and (b) rules of engagement, including thresholds for agreement and changes, from the outset to avoid future disagreements and conflicts.

· Significance of continued consultation among all the stakeholders involved in the constitution process, including the key political parties, to iron out any emerging and anticipated problems

· Need to develop clear and effective internal dispute/ deadlock breaking mechanisms that will help the political parties resolve their disputes concerning the process. Such mechanisms include categorising constitutional issues in terms of their hierarchy of importance and complexity. The three possible categories could be Agreed issues; Resolvable issues; Contentious issues.

· Need for extensive stakeholder review and consultation throughout the drafting processes to ensure that there is national consensus.

· Importance of putting together a centralised limited team of drafters, assisted by regional and international experts to: (a) avoid confusion and protracted wrangling; (b) broaden the skills base of the drafting team, especially on issues requiring international benchmarking; (b) help diffuse tension and help resolve possible stalemates among local drafters whose legal opinions might be affected by the political polarisation within their country.

· Define the role and mandate of donors and foreign experts who will be drafted to assist in constitution to avoid confusion and conflict.
· Need to focus on constitutional principles as the underlying basis upon which ideas/proposals are evaluated, taken aboard or rejected. This creates spaces for rejecting  views that are unconstitutional

· Need for the establishment of institutions or committees/commissions to oversee the implementation of the provisions of the new constitution 

4.2. The Case of Ghana

The key lessons from Ghana are based on presentations and contributions by Professor Kwamina Ahwoi, Mr. Gabriel Pwamang, Ms. Gloria Ofori Boadu, Professor A.K.P Kludze and Justice Ben Hlatshwayo, a Judge in Zimbabwe’s High Court who was the discussant for the Ghana session.
The following key points constitute Ghana’s experience: 
· The two main phases in Ghana’s constitutional movement are the period leading to the 1992 constitution, currently in place, and the ongoing Constitutional Review process being conducted by the government-appointed Commission to look at the strength and weaknesses of the 1992 constitution and identify areas in need of reform.

· Ghana’s attempts to have a democratic constitution was a long and protracted struggle which was constantly threatened by military coups. Whenever there were problems around governance in Ghana, the military would intervene, take over power and suspend the constitution.

· The 1992 constitution, adopted in 1993, is the longest serving post-independence constitution. All previous post-independence constitutions had been short-lived because of repeated suspension by the military.  The fact that the current constitution has survived this long partly speaks to its ability to address some of the governance challenges of Ghana. The 1993 constitution decentralized power in a participatory manner and this has helped to create a sense of inclusiveness, rather than exclusion, for various sectors of the population.

· The constitution making processes in both the current review and the process leading to the 1992 have been broadly participatory, putting the population at the centre of the processes. The 1992 process had a lot of civil society representation, including groups representing informal sectors, while the current process has established different levels of broad public consultation at national, regional and district levels, discussing with people in detail the current constitution and areas of concern.

· The emphasis in both processes was on the relationship between governance/constitution and the economic and social development of the people and their communities.

· The current review process has specifically sought to be inclusive by consulting various special interest groups not just to get their public buy-in but also to get details about their concerns. It has thus held discussions with key office holders, past and present, including past presidents and military ex-service personnel.  It has also mobilized traditional local authorities- the key sources of power and authority in Ghana, to play an important role within the review process.  At the same time, it has managed to mobilise a significant proportion of the population, especially the youth, through utilising modern technology, i.e. the internet, texting, telephone, etc, for submissions. 

· Public participation and buy-in into the review process has been ensured through the hosting of a transparent and inclusive Stakeholders Conference, which spelt out the enforcement procedures of various aspects of constitution, and the establishment of a Commission on Civic Education that is responsible for educating people on constitutional issues.

· The buy-in of the 1992 Constitution by Ghana’s military rulers and other supporters of the old establishment was attained through the inclusion of the “Indemnity Clauses” for the military rulers in the constitution’s Transitional Provisions.

· The “Indemnity Clauses” became one of the major talking points about the new constitution. The dilemma for the opposition and civil society was whether to reject a relatively democratic constitution on the basis of their opposition to the indemnity clauses or endorse it. In the end, they had to make a strategic decision to endorse the constitution and deal with the issue of indemnity legislative amendments at a later stage.

4.2.1. Problems and Challenges 

Some of the key challenges of the Ghana processes are:
· The failure to come up with a constitution that can effectively deal with some of the anticipated problems of the future rather than just the known problems of the past and present

· Oversight on the need for constitutional provisions laying out presidential transitional processes. Without provisions for proper presidential transitional mechanisms, there can be anarchy in the changeover of governments. Ghana has now agreed to draft a Presidential Transition Bill.

· The issue of proportional representation was discussed, but not prioritised and this constitutional oversight has helped to make Ghanaian politics a two-race affair, with minority parties gradually being phased out. 

· Lack of enshrinement of national development objectives and priorities in the constitution. The lack of enshrinement of core national development objectives in a constitution makes it difficult to establish continuity in national development planning as new governments come in with their different plans. 

4.2.2. Key Lessons

· It is important to approach constitution making as a continuing process, subject to review in the future, i.e. constitutions need to deal with anticipated problems of the future rather than just the past and the present.

· For constitution making to succeed, there should be agreement within a political class on the best way to proceed.

· A constitution should not be targeted at disadvantaging a particular group but should instead be a comprehensive review designed to fulfil agreed national objectives and governance parameters.

· The best way to make a constitution is to write it from a position of powerlessness rather than power and control.  This helps those involved to think of the best ways to protect interests of the weak and powerless/marginalised.

· A good constitution should be able to address not just issues of political governance but also issues of national development and socio-economic rights.

· There is a need to create a strong and balanced constitution, with enduring institutions that can protect the nation against both internal and external threats.

· Timeframes- there is need for people to have enough time to debate and consider the provisions of a new constitution before it goes for a referendum.

· Referendum should be simple and straightforward, specific on what needs to be approved and the precise timeframe for implementation.

· There is need for constitutional provisions laying out presidential transitional processes.

· Decentralizing power and authority increases participation, creates political stability and helps to distribute political and economic power to various parts and population groups of the country.  However, the issues of decentralization and devolution need to be approached carefully in the constitution because devolution without responsibility in a country with a history of uneven development can result in increased marginalization.

5. Recommendations for Follow-up

Below is a list of the priority follow-up activities:

· Support for the secondment of regional and international experts to assist in the drafting of the constitution. The key organisations involved in this will be COPAC, ZI. ZEPAD, NIMD, UNDP et al.
· Facilitation of meetings between COPAC and various Zimbabwean stakeholders, including civics, business, labour, churches and traditional leaders, in the period between the completion of the draft constitution and the referendum to ensure that there is national buy-in of the draft. COPAC, ZI, ZEPAD, NIMD, NANGO, CRISIS ZIMBABWE, WOMEN’S COALITION, et al, to be involved.
· Support to COPAC and the civics to enable them to conduct an intensive civic education campaign on the draft constitution before the referendum. COPAC, ZI, ZEPAD, NIMD, UNDP et al.
· Assistance to COPAC to enable it to conduct a vibrant and diverse media strategy/campaign to educate people on the draft constitution. COPAC, UNDPZ, ZI, NIMD & Regional contacts in Kenya and South Africa.
